United States 9 Alaska
Environmental Protection 1200 Sixth Avenue idaho
Agency Seattle WA 98101 Oregon

SEPA

Reply To
Attn Of: S0-125

DEC 0@ 1993

Doug Dixon

Office of Enforcement and Compliance Monitoring
Room M3219G, M/S LE 134S

401 M Street S.W.

Washington, D.C. 20460

Re: Colbert Landfill, Spokane County, Washington

Dear Doug:







I am particularly interested in your suggestions and comments

regarding
ease call me i
you have any questions or comments. My phone number is FTS 399-

1777.

Thank you for your aséisﬁance.

Sincerely, S /

i :
Cynthial L.
Assistant Redional Coufisel

.

Enclosures
cc: Neil Thompson
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"“"JURISDIC‘IION

2 “This Administrative Order on Consent and InterAgeucy Agreement ("Consent

u‘_.\-‘ ¢

e -President of . the United States by Section 122(3)(4) of the Gomprehensive
4 Q-?:'*":""'").‘ SR m& e -,,__:'_'- LR ¥ e -ﬂ...,':""'__; }('L I o et “:”-er‘ by 1P S o 'r
by - Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA" ) as

6

amended by the Superfund Amendments and Re-authorization Act of 1986 ("SARA"),
7|l to reach settlements in actions. That authority vested in the President has
8 || been delegated to the Administrator of the United States Environmental
“9 | “Protection Agency ("EPA") by Executive Urder 12580, and further delegated to
10 | the Regional Administrators of the Environmental Protection Agency by

11 || Environmental Protection Agency Delegation.

12

This Administrative ("Expedited Final $ettlement”) Order on Consent and
13 || Agreement 1is issued to the Department of the Air Force (“"Respondent™). The

|| Respondent agrees to undertake all actions required of it by the terms and

. _tonditions :of ’:th.s Consent -'Order-a.nd s&greement.
o s 5}:‘ L2y ""#W";""”._ I e P o

19 II. STATEMENT OF PURPOSE

’ 20 The purpose of this Consent Order and Agreement is to set forth the
21 || Agreements reached by the Environmental Protection Agency and the Department of
22

the Air- Force .and _the Stste of Washington, .Department of Ecology and the

. s T

Department of. -;the ‘Air*,t‘o_rcé. %
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The Parties . ;Lntend that certain appropriated funds from the Defense

xuﬁmt DRDER/AGREEHENT

3 Order" and * r-A,greement 3 is iasued pursuant to the authority vested ‘in the_
4

1. ?ﬁ?‘h& w;i’art iea,"l‘. ‘P A:; %:,Eb.oloxy mﬁ‘nd >=the uir :Eorce, shave .zruched agreenen‘t _1 :

.-;‘ -

"’hiCh they intend to ’oe -an Expedited Final Settlement. ' .

»




”Euvironxnent Restoration Account, ("D.E;‘R.A“) be obligated and later dispursed

to E.P.A. or to a "Colbert Landfill Special Fund” Trust.

_3 ;"':_['his -agreement 1is to complete the contribution of the Air Force to _a:he
-sgﬁo'lbert Landfill remediaction, to render the performance of the Mr Force s
5 oy }‘ w\-‘{q*' 2w ¥ i

response to the E.P.A. Notice Letter dated January 08, 1988 and for the Air
Force to fulfill its statutory obligations under CERCLA/SARA and D.E.R.A.

L. This document is to set forth and make express certain substantive and

procedural provisions agreed to by the Parties.

1I1. STATEMENT OF FACTS
1. The Colbert Landfill, Spokane County, Washington, was a forty (40) acre

landfill operated by Spokane County or its contractor between approximately

1968 and 1981. The landfill is now "cloged"'and "capped”.

2. During a portion of that time liquid wastes from Fairchild AFB, among

'others. were lawfully diSposed at that Site after consultation with Spokane

aCount:y,,.ilsisls «aa_ccepted ;.practl;.es,.o.ﬁathe_.'period, _
ZE S 5whichasubsequent to &he‘i"ﬁ%ﬂﬁui “disposal e

swastes 'ﬂa’ter‘_,%l.a sifi
L B 5 Wﬁ"& e

e site mwere - -
= Those : mates Lentered ,}:Lnto

Investigation,' Colbert Laadfil.l" . (1987.)
3. A “"remediation action” was selected as described in the "Record of
Decision, Decision Summary, and Responsiveness Summary for Interim Final (sic)

Remedial Action Colbert Landfill Site, Colbert, Washington.” (Environmental

Protection Agency Region X, September 1987)

Q'\' ‘-_(.', L

ﬁnto *the ~env1mnment, ,Environmental*i’rotection Agency has mndertaken ~:e:‘m:pm:lse'

ﬁ

action at the Site under aection ‘104 of CERCLA, 42 U.S.C. 9604 and will

c.om:inue that response action 1nto t.he future. That response action includes

A DR TV

Js -\As a ::esultmbf l:he :relenseh:urza:hreatened .releeae -gf haurdous :.isu'bat.a.neesr :

XKPE ORDER/AGREEMENT
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In?estigetion”?wnand "Decision - Process” -

’iheiaaemediaer

contemplates (as described therein) the -containment, capture,;-extraction;.

.treatment, -and discharge of (contaminated) ground sater. It also provideszfnr

the sapply of. safe drinking 'uater to 1oca1 Tesidents “in the imnediate area of

mcontamination. “H(This "remedistion ad.ll ..‘fbe ‘~more -particularly ‘-describeﬂ F’ine.a c

“Scope of Work" document now under preparation.)

5. In performing this response action, Environmental Protection Agency has

incurred and will continue to incur response costs at or in connection with the

Site. Environmental Protection Agency has expended approximately six hundred

thirty-five thousand dollars ($635,000.00) as of December 1987. The State of

Washington has expended approximately two hundred eigthy-five thousand dollars

($285,000.00). . i

v

6. Information currently known to Envirommental Protection Agency indicates;

(a) the amount of hazardous substances contributed to the Site by

Respondent does _not exceed ten percent (102) by volume of _the known hazardous

the Site do ot contribute disproportionately to the 'cunulative toxic or other

hazardous effects of the hazardous substances at the Site, i.e. Respondent's
disposed substances are of the same general type as those disposed by the other

Potentially Responsible Parties.

7. In evaluating ‘the - settlement embodied in this Consent Order,wﬂnvironnentel
P '.;.‘-‘- > __-_\_gd,-_-\ " T

Protect:lon ‘Agency monsidered .the potential feosts of *trenedintion .:etm

b e

TR, £
(R ..'r.--

conneetion 'with the S:I.te ta‘king into .account poanible “cost - overruns *?;I.n

co:npleting the remedial action, and possible future costs 1if the remed:lal

Hzﬁ& onnm/mnmmt

T

,‘?ﬁ ‘.k -

e




-action As :-;ee(t'::;;prete.ctive :ef__,:-g‘:nihlic : ee;L h 'or_.»’the envirnnment, end- inds -"t‘_ e
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be in the Public Interest ‘to enter into an Expedited ‘Final Settlement with the

Respondent whit:h Tequires an immediate cash. payment in ‘such an amount to e]_low

prompt .design, -tonstmction, kend operetion of the .remediel syetem.

B zl’ayments '*:required .tei':be qnade byn-the ‘”Respondent -pursuant to" thia :’Ognsé;t‘“
Order are a minor portion of the total response costs at the Site. The
Environmental Ptotection Agency, presently estimates those total cost to be
approximately thirteen million seven hundred thousand dollars ($13,700,000.00)
to fourteen million dollars ($14,000,000.00). -

9. The Environmental Protection Agency has identified persons other than the
Respondent, other Potentially Responsible Parties, who owned or operated the
Site, or who arranged for disposal or treatmen‘t, or arranged with a transpo;:ter
for disposal or treatment, of a hazardous substance or hazardous substances
owned or possessed by such person at the Site, or who accepted a hazardous

substence or hazardous substances for transport to the Site. The :Environmentel 3
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Iv. DETER.I'LIKATIONS

Based upon the Findings of Fact set forth above and on the administrative
record for this Site, Environmental Protection Agency has determined that;

1. The Colbert Landfill site 1s -a ??facuity" as that ~term de “defined in
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11

12

.:section lO?(n)w.nd 1122(3)(1);
4. The past, present ‘or future migration of hazardous - su'bstances at or from
the Site constitute an actual or .t:hreatened-"releasg_'f_._.as “that term 1s defined

in section.lDl(ZZ) of ‘CERCLA, 42 U.S:CS 9501(22),\;?-’?”*- RS j' R

public interest within the meaning of section 122(g)(1l) of CERCLA, 42 U.S.C.
9622(g) (1),

6. This Consent Order and Agreement involves only a minor portion of the
response costs at :the Site .with respect to the.Respondent pursuant to section
122(g)(1) of CERCLA, 42 U.S.C. 9622(g)(1),

7. The amount of hazardous substances contributed to the Site by the
Respondent and the toxic or other hazardous effects of the hazardous substances

contributed to the Site by the Respondent are minimal in comparison to other

hazardous substances at the Site pursuant to section 122(g)(1)(A) of CERCLA, 42

U s C.. 9622(3)(1)(&3.

i ..',J‘IL“..' e
Principle” (Attachment 2), -and in consideration of the promises and covenants

| set forth herein, it is hereby consented, agreed to, and ordered:

| 1. Payment:

(a)  The -Bespondent Air Force shall cause to be "Obligated™, by a

miscellaneous obligation d_ocument -an aamount: of one. million :Eour hundred fifty

\‘\l" *

oo

5. :i’rompt W:E:l.nal :asettlement swith Azhe —ikespondent ,is- practicable “and “4n- ‘the

nnd*ithe'ﬂ!etem 'ﬁi:iﬁs fet’ﬁorthl.above, 'anna"_to Maborate -on".t"he _,Agreement“in

‘?




py N n e ini 1140n ¢ : £1ft »‘thousend“
2 dollars {41, 450 000. 00) to be made by the Respondent Air Force pursuant to
3 sub-paragraph 1.(a) of this section:

. _‘u-o' :

o - -._4 _ : 5.X1) one 'million, 3 tuo hundred "thouseu;i" dollars ($1‘ 200, 000.00)

"'.;u:iffé_' lrepresente the“ikespondent*e ‘ghare of “the -sum of ‘the ‘response <costs of “the"
6 | Environmental Protection Agency (and the State of Washington, Department of
7 | Ecology) to date and of the projected costs, including possible cost overruns,
8 | of the remedial action consistent with the Record of Decision ("ROD") for this
9| site. <These estimated total remediation costs are presently estimated by -the
10 || Environmental Protection Agency to be between thirteen million, seven hundred
11 || thousand dollars ($13,700,000.00) and fourteen million dollars ($14,000,000.00).
12 (2) The remainder of this “Expedit'ed Final Settlement” amouut,;t'w
13 || hundred fifty thousand dollars ($250,000.00) rep.resenl:s the Respondent's share

14 || of any costs which may be incurred 1f Environmental - Protection Agency

.

determines that the remedi&l action consistent with the Record of Decision

At Fa
;(“EROD .)«d.s-_ranot‘

: T"-‘Settleuent .

(c) To the .exuent practicable, the Environmental Protection Agencf ehell
not request funds payments until needed, and the Respondent shall direct
disbursement of the funds as requested as soon as practicable. Parties intent
that payment be before the end of this 1988-89 Federal Fiscal Year.

(d) Each payment: shell i)e -made by a United States Treasury check nade peyable

-"-.—
,,J-

'._&Agencyal-lezardous Substance Superfund or, at ..thE‘

'&‘I
Environmental Protection Agency 8 request, to a "Colbert Landf111 Speciel ?und

R

¥~

Trust, (Trust Agreement, Atch 3) which shall reference the site name, the name

=6= 7 DRAFT ORDER/AGREEMENT
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11

12

and sddress of the Respondent and “the En#irbnnéntnl Protection Agency docket

number for this action, and be sent to:

Environmental Protection Agency Superfund,

P.0. Box 3710034 3 e R ey

- ‘;"‘I“q’" . _.‘-- / . B - ot KRS e N g

LT

Pittsburgh Pennsylvania

15251

or the appropriate trust address.
Payment checks shall be drawn against "Obligated” Defense Environmental
Restoration Account funds as available through lawful appropriations and

obligated by an authorized, representative official of the Department of the

Air Force.

(e) The Respondent shall simultaneously send a copy of the payment check

State of Washington
Attorney General, Ecology Division
Lacey, WA 98504

ATTN: Jeffery Myers, Esq.

. vx,g,-.,(f) ari.;gnj_gburs'ement .;pnnd -g;:aymentmf *theae ...nonies Mhall ..constitute -tinel?s :

. ra A 1*“ -. -7 £

haubstant:lal -\‘perfomuce wf *the fexesponse ﬂtion,

scost -reiuburs-ent » ,,and

satisfactory completion of all matters of the Special Notice Letter (Atch 1) as

to the Potentially Responsible Party y the Depar:ment of the Air Force.

PRABK onnm/acnzmr
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“'Refund uf-?{onies RS TS = - =% : Sy e oo

This Expedited Final Settlement” is made from ‘the transfer of funds from
the Defense .Enviromnental Restoration Account, 10 USC Chapter 160, .sec 2703,

author:!.zed and appropri&ted by law, for the general purpose to "carfy out a

ey

‘ pr'ogram “of ""Pt-nvironmental restoration” “with a .goal ~of "correction of the -other

environmental damage" including "a removal or remedial action” and limits fund
obligation to "environmental restoration function”.

(a) Therefore should the Colbert Landfill remediation effort be abandoned,
terminated, or-cancelled before .its completion the .Environmental Protection
Agency obligates itself and agrees to return a portion of funds transferred by
the Respondent Air Force according to this Consent Order Agreement. "The
Refund”, shall be in an amount which is in the same ratio to the exped;it'ed
final settlement amount as the total expenses of partial remediation until
termination are to the estimated cost of total remediation at the time of

termination:

N

Protection Agency from its Superfund Account within the same fiscal year in
which the termination of the Colbert Landfill remediation occurs, or from the
Colbert Landfill Special Fund Trust, or from a combination of those funds as

necessary to pay "the refund”. “The Refund” shall be paid to the United States

Treasury. s

consent Order 'and Agreement on account of cost savings, overtuns, scope of

work” additions or deletions or for any other reason.

s e m onnm/mmmn‘r
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This Consent Order and Agreement is intended to be an "Expedited Final
Settlement” as to the Department of the Air Force:

(a) The Environmental Protection Agency intends,
NOT seek further“relief from the Respondent Air’ Tbrce -and this: Consent ﬂrder

and Agreement is NOT null and void, even if;

(1) Information not currently known to Environmental Protection Agency
is discovered which would indicate that the Respondent Air Force countributed
hazardous substances to the Site in such greater amount or of such greater
toxic of other hazardous effects that the Respondent Air Force would no longer
qualify as a de minimis party at the Site.

(2) Costs

incurred during the remedial action

completion of the
"consistent with the Record of Decision™ at the Site exceed or are less than

present cost estimates, or

(3) Environmental Protection Agency determinesr

kased upon conditions

L .ﬂ a‘aq. Vet . T T S
e “ﬁm‘:kﬂ ‘&W—S-HW_ R R T e [

~S1té“3ﬁprewiouslyfmunknOHn toL%EnvironmennaI

e Ty
-“r,,'-.'i“’"

;tnfomat ion-:tecewe’i,

ax APl .-...._7 m?

'that the *reme'aial n‘act:ion

'—eonsietent—vwith éthe »Reeord Iof -”il)enislon (ROD) ‘is ’not *to' L

be fully protective of public health or the environment.
(4) No other credits or addition shall be sought by either party to

this Consent Order and Agreement on account of cost estimate savings, overruns,

“scope of work"” additions or deletions or any other reason.

4. lnformation Disclosure }_ _:

45
e Y B

- The Respondent certifies that, \.1'.0 the :best: of tito.&nowledge .nn;'i%belief :.lt"

»:\‘ o < * AW

has provided the Environmental Protection Agency all intormation xnrrently in

its possession, or in the possession of its officers, employees, contractors or

nm ORDER/AGRmIEN'r

consents'and.agrees.to 2

it
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10

21

22

23

agents, which relates in any way to the ownership, operation, generation,

Qtreatment, tranaportation or disposal of hazardous substances at or ﬁinJ

-connection with the Site.

5. Non-ﬁdmission ;f ﬂzability
The Environmental Protection Agency and the Department of the Air Force
intend and agree that the recitations, actions, and payments undertaken by the
Respondent in accordance with this Consent Order and Agreement do not
constitute an admission of 1liability by the Respondent Air Force nor the United
States of America.
(a) The Respondent and the United States of America does not admit and

retains the right to deny and/or controvert 1in any contemporaneous Or

subsequent proceedings, other than proceedings to implement or enforce this

Consent Order and Agreement, the validity of the "Findings of Fact™ or

- "' '4- i - 3 '
:'i:‘h.ia monaent -Ox%erau‘ﬁ:ﬁgreement, 1.e.
g > -ah.-u—. r "‘1' i e - > -2
e g 4. e

espondant

%@éﬁi ;

T !Iikﬁlf_‘\f‘.' P v

“Fully :r;etain a

ﬁﬁ3tq§§;g
or liability in ‘any past, present, or future action in the mnature of an
administrative claim, or civil action, whether tort or contract, or any other
action in law orhequity from any act, error, or omission in, at, or about the

site, from an. action, disposed materials, from the Response Action, -or from any

other act ’Efor ,he.nse'l'ves, ﬂ:heir aenployees,, ,agents, -.and «conttacl:ors, .or snn xhe
2 ';._.":. W ,‘fﬂ"_ =

‘behalf of theﬂql{:edistatea mf-:ﬂmerica, o

i, -;\ ,-!

% -

6. Reservation of rights

Nothing in . this Consent Drder .and Agreement is intended to be nor shall it

venant .not ;:o sue .for any claim or, cause of

be constmed ‘as mg,.release w-or‘.=

wa:[ve :any defenaes available, and ‘to’ not admit _any fact'

dlell



-‘e'ct.:.{en, _administrative or judicial,

2| future, at law or in equity, which the United States, including Environnental

'l _-_-4; s -(a) Any liability as 8 result of failure to make the payments requir_ed@ '- __-_:-"-‘_,_"
5 Sectiou V Paragraph 1 of this Consent Order and Agreement or: /

L

| 4 e _3 Protection Agency may have against any Settling Defendant for;

6 (b) Any matters not expressly included in Covered Matters, including,

‘ 7|l without limitation, any liability for damages to natural resources.

} 8 (c) Nothing in this Consent Order and Agreement is intended as a release

| 8 or. covenant not to sue for any_ claim or cause of action, administrative or
10 || judicial, civil or criminal, past, presemt, or future, in law or in equity,

‘ 11| which the United States, including Environmental Protection Agency, may have
12 || against any other person, firm, corporation,‘ or other entity not a part;' -to

13| this Consent Order and Agreement.

14 |l.7, Covenant Not to Sue

A e 15 _ subjeet toﬂﬂtheﬁaesewations of R_tghte An Section 'V,LParagraph 6, .0
Feoe ke , t i =

""«_T— 2 s _Lh_h...g v e

o Bl B g ;"fa"~ R 2

'«of the *-emount -:spe\*'ified'ﬁdn“Sec on ¥ A B

. i - ety = e > - by _f
i 15 COnsent Order arfbb'ﬁ" bligation

B ﬂ’:-‘ e

VAT

a3 e
R A e

eV -Faragraph 1,‘i"$ub-paragraph .&a‘).,

e o

- & '. Ll - ;;_‘. v 'I-i |
18 Environmental Protection Agency covenants not to sue mor to ‘take any other ¢

19| civil, administrative, or judicial action against the Respondent for "Covered
20 || Matters".

21 (a) “Covered Matters” shall include any and all civil 1liability for
22

reimbursement of response costs or for injunctive relief pursuant to -sectiona ;

i s

231l 106 .or 107(a) of: CERCLA 42 U S$.C.~9606 or 9607(&). or mection\JOUS nf",tl:_le

Y pamlhy

A

2 24 || Resource Conservation sand Recovery Act,-=s. mnended 42 U. S C. %973, -sitl;-feg—afd
I v 3 :Y, "
2| to the Site. . T T ;
% (b) Im consideration of Environmental Protection Agency's "COvemmt Not To

e e
o
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-agrees not to assert any claims or causes of action against the United States,

:(excéptwfofﬁtefﬁnd<ofkmon1es~1n the -event ‘of ‘termination of the remediation -

R i 5. R T i AR 5 s R .
-;“&'.laims for-conggibution&or;ﬂovered Ha.tl:ers %y .any.;pther $irson

: 11; f‘ﬁud:lta

Sue” of this Consent Order, the Respondent Air Force

in Section V, Paragraph 7,

the Environmental Protection Agency,

or the Hazardous Substance 'Superfﬁﬁd

action and non-performance of Section V, paragraph 2) arising out of Covered

Matters, or to seek any other costs, damages, or attorney's fees from the

United States arising out of response activities at the Site.

8. Contribution Protection

.

(b),

and (c)) of this Consent Order and Agreement, Environmental Protection Agency

Subject to the "Reservation of Rights" (in Section V, Paragraph 6(a),

agrees that by entering into and carrying out the terms of this Consent Order

and Agreement, the Respondent Air Force will have completely resolved its

1iability to the United States of America for Covered Matters pursuant to

section 122(3)(5) of CERCLA, 42 U. S C. 9622(5)(5) and shall not be liable for

._u.mx

s ,v..

L;‘::Any‘zmodifications nmr&deletions vto —th:l.s *,iﬁmsent «Order»shall “be ,__nlye b

mutual agreement of both parties, hereto.

10. Disputes

Any disputes involving this Consent Order and Agreement shall be submitted
to the Attorney General (or his designee) to be resolved by his written opinion

and : decision,-mhich.shall be binding on the parties.

\‘\r *

Each Party, and :lt:a designee, .agent, contractor, or trustee shall ir.eep and

-

make available such records as to facilitate and enable a generally accredited
audit to be yerfomed.. SRR IS i

4" 7 I R L

LEAVYATATAYS N ’
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13
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12. 7 Attorney General's Approval .

Because this Expedited Final Settlement exceeds five hundred thousand -

dollars " ($500 000),

writtenzapproval of this Expedited Final Settlement embodied in this Consent

|| -order and'Agreement in accordance with section 122(g)(4) of CERCLA/SARA. 5:3%";$

13. Public Comment

This Consent Order and Agreement shall be subject to a thirty (30) day
public comment period pursuant to section 122(1) of CERCLA, 42 U.S. C. 9622
(1). In accordance with section 122(1)(3) of CERCLA, 42 U.S.C. 9622(1) (3).,
Environmental Protection Agency has the authority to withdraw consent to this
Order if received disclose facts

Consent comments

or considerations which
indicate that this Consent Order is 1nappropr{aie, improper or inadequate.
14. Conditions Precedent to Effectiveness

‘This Administrative Order on Consent and Agreement shall become effective

only, after the occurance of all of the following. ) .

Adr Force and the release of the Respondent from future or additional liability

by the State of Washington.

(c) Agreement, execution, and signature by duty authorized representatives

of the Environmental Protection Agency and the Respondent Air Force.

1l of the "Public Comment period'together with written notice of continuation.o£:

the mutually stated obligations under the terms of this Consent Order and

Agreement to the Respondent.

QR

the Attorney General (or his designee) must issue prior|

(d) Enviroumental Protection -Agency gives written notice of the expiration

BHX¥¥ ORDER/AGREEMENT |
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5. “Effective Date
‘The effective date of this Consent Order and Agreement shall be the date
R

& e x

upon “which the Environmental Protection Agency issues written notice to-xhep--

Respondent Alr Force that the public comment period pursuant to section'_.‘r,:

Paragraph '15 nf this ‘Consent Order and Agreement has closed -and that -mo
comments received hzve necessitated modification of nor withdrawal from this‘.
Consent Order and Agreement.
16. Certification of Signatories

“This Consent Order and Agreement shall apply to and be binding upon-thef-i
Environmental Protection Agency and the Department of the Air Force and their
officers, employees, agents, successors and assigns. Each signatory to this
Consent Order and Agreement certifies he[shF'is authorized to enter into.tge
terms and conditions of this Consent Order and Agreement and to bind legally;

the party represented by him/her.

IT IS SO AGREED, CONSENTED AND ORDERED.

Department of the Air Force

DURALD A KAKE, OO, LSy, ks?
i, Bwironme: ;n' Divisdase

Devoraneats of Engr & Sur.

X$RA¥X ORDER /AGREEMENT - 3
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1. Special Notice Letter.

2. Letter, "Agreement in Principle”.
3. Environmental Protection Agency's Trust.
4. Attorney General's Written Approval.
5. Parallel State Proceedings
(a) Summons
(b) Complaint
(c) Consent Decree
6. Washington Notice of Satisfaction

7. Performance of Special Notice Demands

P

o
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APPENDIX "C"

COLBERT LANDFILL TRUST FUND

THIS DECLARATION OF TRUST, dated this [/ © day of

/h arc A ______» 1984, is made and entered into by and among
SPOKANE COUNTY ("Settlor"), and WASHINGTON TRUST BANK (“Trustee"),

pursuant to the Agreements on Consent to Implement Focused Correc-=

tive Action Measures pursuant to State of Washington, Department of

Ecclogy, and United States Environmental Protection Agency v. Key

Tronic, Inc., and Spokane County, No. and State of
Washington, Department of Ecology v. United States Air Force,
No. (the “Consent Agreements").
WITNESSETH: i

WHEREAS, UNITED STATES AIR FORCE has agreed to transfer,
assign, and convey unto the Trustee the sum of One Million Four
Hundred Fifty Thousand Dollars ($1,450,000.00) in trust, pursuant
to the terms of this Agreement; and

WHEREAS, KEY TRONIC, INC., a Washington corporation, has
agreed to transfer, assién. and convey unto the Trustee the sum of
Four Million Two Hundred Thousand Dollars (S$4,200,000.00) in trust, |
pursuant to the terms of the Consent Agreements; and

WHEREAS, funds transferred by UNITED STATES AIR FORCE and KEY
TRONIC, INC., a Washington corporation, shall constitute the in-
itial corpus of the trust hereby created and shall be held, in-
vested, and d;stributed pursuant to the terms of this Agreement, it
is therefore agreed as follows:

I. Trust Estate. The Trust Estate, as that term is used in

this trust, shall consist of the following:
1. The assets transferred to the Trustee by UNITED
STATES FORCE and KEY TRONIC, INC., a Washington corporation,

as hereinabove provided; and

2. Any furnis transferred to the Trustee by any other
person or entity; and
3. The pr:-::ecs, 1nvestments, and reinvestments of the

assets so transferred to the Trustee.

-1-=




II. Trust Purpose. The Trustee shall hold, invest, reinvest,

and distribute the Trust Estate, as Trustee, in accordance with the
terms and conditions set forth herein. This trust is organized and
shall be operated to provide a source of funds for the purpose of
paying for the remedial action referenced in the Consent Agree-
ments. In furtherance of this purpose, the Director of the Depart-
ment of Ecology, hereinafter referred to as the-“Director“ has sole
power to direct the Trustee and the distribution of the Trust
Estate in the manner hereinafter provided for.

III. Distributions. The Trust Estate shall be distributed by

the Trustee from time to time as directed by the Director pursuant
to the Consent Agreements. The Trustee mayiteiy with acquittance
upon any direction of payment made pursuant to the Consent Agree-
ments. _ '

IV. Duration. This trust shall continue until the earlier of
the issuance of a Certificate of Completion to SPOKANE COUNTY pur-
suant to the provisions of Section XXX of the Consent Agreements,
or until the Trust Estate has been distributed for the activities
and purposes set forth herein. If the Trust Estate has not been’
wholly distributed prior to the earliest date referred to in the
first sentence of this paragraph, and there has not been a direc-
tion to distribute funds pursuant to Consent Agreements which will
exhaust the funds, then all such remaining unappointed funds shall
be delivered forthwith one-half (1/2) to the State of Washington,
Department of Ecology, and one-half (1/2) to the United States
Environmental Protection Agency.

V. Irrevocable Nature of Trust. The trust created by this

Agreement shall be deemed irrevocable and the Settlor shall have no
right whatsoever to alter, amend, revoke, or terminate this Trust
Agreement in whole or in part. FEurther, it is the intention of KEY
TRONIC, INC., a Washington corporation, and UNITED STATES AIR FORCE
to transfer all of their 1interest in the Trust Estate transferred
to the Trustee hereis. Therefore, UNITED STATES AIR FORCE and KgY
TRONIC, INC., a Washinzzon corporation, and any other person or
entity transferring assets to the Trustee hereunder, do hereby as-

sign to the Trustee ali right, title, and interest in and to the
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Trust Estate and relinquish all administrative power over the Trust
Estate or any power to control the peneficial enjoyment of the
trust assets. |

vI. Trustee. It is hereby directed to invest and reinvest
the trust assets and such property as it from time to time deems
prudent. Provided, however, that the Trustee's power to invest the
trust assets shall be limited in the same manner as the ability of
persons investing funds on behalf of municipalities within the
State of washington 1is limited pursuant to RCW 36.29.020 et seq.

vII. Powers and Duties of Trustee. Except as specifically

restricted hereunder, the Trustee shall have all duties, powers,
and rights imposed and granted by the laws of the State of Washing-
ton. |
In addition to the duties, powers, and rights imposed and
granted by law. the Trustee shall have (unless specifically
restricted herein) the power and the exercise of discretion in the
application thereof to:
1. Determine the allocation of receipts and expenses
petween income and principal in accordance with the Washington
_prLDCipal and Income Act; < :

»
LS

2. Rely with acquittance upon the advice of counsel on

s ques ’Sions of law;

L /ﬁf3. Merge or combine any trusts hereunder with the trust
or&trusts otherwise established for the same purpose and sub-

stantially the same provisions, and thereafter administer and

distribute sucb_combined estate as one;

4. Appoiﬁt an ancillary trustee oOr agent to facilitate

he management of assets located in another state, if any;

5. At any time to resign as Trustée of the trust
reated by this instrument without court proceeding, by
elivering written notice o% resignation as hereinafter pro-
ided;

6. To cormence or defend at the expense of the trust

ich litigation with respect to the trust or any property of

ve trust as the Trustee may deem advisable;




7. Compromise, submit to arbitration, release with or
without consideration, and otherwise adjust any claims in
favor of or against the trust.

VIII. Resignation. The Trustee shall have the right to

resign at any time by delivering its resignation in writing to the
Settlor, such resignation to take effect upon the acceptance of
appointment in writing by successor Trustee. Upon any such resig=
nation, the Settlor shall deliver to the Director a copy of the
Letter of Resignation, together with a letter proposing to appoint
a successor Trustee. Provided, however, any successor Trustee
shall be a corporation authorized to conduct trust business within
the State of Washingtorn and at the time of its appointment have
assets of not less than One Hundred Million Dollars
($100,000,000.00) of trust funds.

Upon the approval of successor Trustee by the Director,
the Settlor shall in writing appoint a successor Trustee. Accep-
tance of appointment of successor Trustee shall be in writing and
shall become effective upon receipt by the Settlor of the notice of
such acceptance.

Any successor Trustee appointed under this article shall,
upon appointment, immediately succeed to all powers, rights, dis-
cretions, obligations, and immunities of the Trustee under this
Agreement with the same effect as though succesSsor Trustee were
originally named as Trustee in this Agreement.

IX. Compensation. The Trustee shall be entitled to be paid

reasonable compensation as agreed upon by the Settlor and the

Trustee.

X. Governing Law. This Trust Agreement shall be
administered, construed, and enforced according to the laws of the
State of Washington. Should an¥ provision of this Agreement be or
become invalid or unenforceable, the remaining provisions of this

Agreement shall be ard contirue to be fully effective.

XI. Notices. An notices oOr other communication required or
permitted Dy this Agr<-=-ent to be delivered to or served on the
Trustee shall be deeme:z crogperly delivered to, or serve on, and

received by the Trustee wren personally delivered to a trust’
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